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1. Purpose of Report 

1.1 To inform Cabinet Member of a finding of fault from a complaint raised with the Local 
Government Ombudsman (LGO) relating to Home to School Transport; and to set out 
the actions agreed to remedy the fault.  

2. Decision(s) recommended 

2.1 To approve the actions taken to remedy the fault 

3. Matters for Consideration  

3.1 On 8 March 2021 the Ombudsman wrote to the Council detailing a complaint she had 
received regarding Home to school transport and seeking information from the 
Council. From this communication, it became obvious to officers that we had got these 
decisions wrong, so we began instituting processes to correct failures from that point.  

3.2 On 30 April 2021 theOmbudsman wrote to the Council confirming her final decision 
that: “There was fault in the way the Council considered an application for home to 
school transport when a child with an Education, Health and Care plan transferred to 
secondary school. This caused inconvenience and financial loss to the family. 
Recommendations for an apology, reimbursement of expenses, a time and trouble 
payment and service improvements are made. The complaint is upheld”.  

3.3 The Ombudsman set out a number of actions required of the Council, set out in 
Appendix A, which also gives a synopsis of the case.  

3.4 Specifically, to respond to the Ombudsman findings: 



 

 
 

3.5 Within four weeks of my final decision the Council will apologise to Ms X, her 
partner and her son for the injustice caused.  

3.6 Action taken: On 26 March 2021 the Transport team had reviewed eligibility of the 
complainant, had contacted that person and agreed appropriate financial assistance, 
backdated to the original application and agreed for the future. This also included a full 
apology. On 24 May 2021 the Transport Team paid compensation to the complainant 
as agreed with the Ombudsman.  

3.7 Within eight weeks of my final decision the Council will:  

a) Review the wording of its transport policy to properly explain the Dudley test 
and / or  

b) Review the decision letters sent by the transport team and appeal panels to 
ensure that where the issue of two competing schools arises parents are 
informed about the legal test set out in Dudley and of their right of appeal to the 
SEND Tribunal if they do not agree that the Council’s choice of school can 
meet need or is an inefficient use of public resources. 

3.8 Action taken: By 20 May 2021 the transport policy had been amended (and agreed 
with legal services) and republished on the Council website.at 
https://www.solihull.gov.uk/Schools-and-learning/Help-with-travelling-to-school 

3.9 Within twelve weeks of my final decision the Council will ensure that Refresher 
training is provided to the StART team, transport team and all reviewers / appeal 
panel members to ensure that all involved in deciding transport matters have a 
clear understanding of the law.  

3.10 Action taken:  Refresher training was provided to the StART and Transport teams on 
13 May 2021 and a follow-up email confirming appropriate wording for Section I of an 
EHCP (Transport policy/StART and wording for Section I) was circulated.  Notification 
of the changes has been sent to the Clerk of the Appeal Panel, requesting notification 
to panel members on 20 May 2021.  

3.11 The systemic fault identified in eight cases (the complainant and seven other 
possible cases) and the remedial action now being taken is reported to the 
appropriate Committee with oversight of school transport. A copy of the 
relevant report to, and minutes of, the Committee meeting should be shared 
with the Ombudsman. 

3.12 Action taken: As described above, a proper assessment and financial compensation 
has been made to the complainant. Each of the other seven cases have been fully 
investigated and where fault has been found, Transport have now a solution and 
backdated funding, and where appropriate, compensation with the parent.  

3.13 Each case is detailed in Appendix 2, but in summary:  

a) 1 case was correctly assessed and Dudley test properly applied 

b) 1 case where no application for transport received – no further action  

https://www.solihull.gov.uk/Schools-and-learning/Help-with-travelling-to-school


 

 
 

c) 1 case was wrongly assessed, but pupil did not start at school - no further 
action 

d) 4 cases found to be wrongly assessed –eligibility reassessed and financial cost 
backdated. An appropriate travel assistance solution provided in consultation 
with the parent.  

3.14 This report and the minutes of this meeting will be will be sent to the Ombudsman as 
soon as they are available.  

4. What options have been considered and what is the evidence telling us about 
them? 

4.1 The StART and Home to School Transport teams fully acknowledge we did not get 
this right, and fully agree with the Ombudsman’s findings and recommendations. 
Actions have been put in place to ensure this error cannot re-occur.  

4.2 With hindsight, it appears the local authority was reasonably knowledgeable of SEN 
and transport law (the LGO stated the transport policy is not an inaccurate summary 
of the law on parental preference), but the policy was an over-simplification of the 
“Dudley test”. The Dudley test” was determined by the SEN Upper Tribunal in Dudley 
v Shurvington [2012] EWCA. The Upper Tribunal found that councils should consider 
whether transporting the child to the parent’s choice of a further away school would be 
compatible with the efficient use of resources, in a way that would enable appeal to 
the SEN Tribunal. This requires the consideration to be carried out in a particular way. 

5. Reasons for recommending preferred option 

5.1 The Directorate fully accepts the decisions and recommendations of the Ombudsman.  

6. Implications and Considerations 

6.1 State how the proposals in this report contribute to the priorities in the Council Plan: 
The proposals in this report are not related to the Council plan, they are concerned 
with the administration of statutory processes.  

6.2 Consultation and Scrutiny: 

6.2.1 The Transport Team has consulted with parents of all the cases we have identified as 
being wrongly administered to arrive at a solution that works best for that family.  

6.3 Financial implications: 

6.4 In total, £800 has been paid in compensation and £13,040 has been paid in 
backdated travel assistance costs, and this will be funded from the Home to school 
transport budget.  

6.5 Legal implications: 

6.5.1 The actions taken described in this report will ensure the Council will make proper 
decisions in future similar cases. Changes to the policy have been examined and 
approved by the Council’s legal team.  

https://www.solihull.gov.uk/Portals/0/Ourvisionandpriorities/Council_plan.pdf


 

 
 

6.6 Risk implications: 

6.6.1 Fault finding by the Ombudsman can lead to reputational damage, but mitigation to 
that risk is the prompt and thorough correction of mistakes, together with improving 
processes to prevent any future occurrence.   

6.7 Equality implications: 

No formal equalities impact assessment has been undertaken.   

7. List of appendices referred to 

7.1 Appendix 1: Synopsis of the case and Ombudsman recommendations.  

7.2 Appendix 2: Details of other cases that may not have had Dudley test properly applied 

8. Background papers used to compile this report 

8.1 Local Government Ombudsman report, case number 20 007 760 

9. List of other relevant documents 

9.1 Sections 508B and 508C of the Education Act 1996 

9.2 The SEN Code of Practice 9.214 

9.3 SEN Upper Tribunal in Dudley v Shurvington [2012] EWCA 


